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This was a question certified from the circuit court
for the fifth circuit, liclden in the Virginia district, on
which the opinionsof the judges of that court were
opposed. (‘See Laws of U. S. vol. 6, p. 89. sec. 6.)

The certfficate sets forth that “in this cause it oc-
¢ curred as a question whether Hepburn and Dundas, .
¢ the plaintiffs in this cause, who are citizens and resi-
<« dents of the District of Columbia, and are so stated in”
¢ the pleadings, can maintain an action in this court
% against the defendant who is a citizen and inhabitant
¢ of the commonwealth of Virginia, and is,also stated
¢ so to be in the pleadings, or whether for want of juris-
“ diction the said suit ought not to be dismissed.”

E. ¥. Lee,” for plaintiffs. This question arises under
the. 2d sec. of-the 3d article of the constitution of the
United States, which defines the jurisdiction of the
courts of the United States,

The particular words of the section which apply to the

uestion are those declaring that the jurisdiction of the

courts of the United States shall extend “tb controver.
¢ gies between citizens of different states.”

If such words are used in the constitution as accord-
ing to their literal meaning, will give jurisdiction to the
court, it is all that is necessary 'to be established,

Itis essential, in determining this question, to ascer-
tain the import of the term * states,” which in itself is
a vague expression. . It will sometimes mean an extent
of country within certain limits, within'which the au.
thority of the neighboring country cannot be lawfully
exercised. It sometimes means the government which
is* established in separate-parts of a territory occupied
by a political society. It may also be said to-be a socie~
ty by which a multitude of people unite together under

¢ Present, Marshall, Ch. ].—-Casl;z’ng, Paterson, Chase and B.Taclxing.
ten, Justices. ’
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Hersyex & the dependence of a:supérior power for . protec:tion. 2

Duxpas,
v.

Errzev.

Burlemagui, 21.—And sometimes it medns a multitude
_of people united by a communion of interest and by
common laws. This is the definition given by Cicero.

o Eitil_er of the .ébbveA definitions will bring the district

" within the meaning of the constitution. - It is certainly
_such an extent of country as excludes from within its
ilimiits the force and operation of the laws of the govern-
meatswhich adjoin it. .. There exists withifs it a politi-
cal society. with a government over it. That government
for all .general cuncerns of the society is the congress
and president of the United States. And as to its local
concerns, there are subordinate authorities acting under
the superintendence of the national government. This

_ ‘political society is’ dependent upon the superior power

of the-United States.

It s riot essential to the formation of a state that the
members of it should have the power in all cases of
electing’their own officers ; but it is sufficient that there
are.certain ruleslaid down ejther by themselves, or those
by whom they have submitted to be governed, for their
conduct. ) ’

"The people of the distriét are governed by a.power to
which they have fregly submitted: A They do.not pos-
‘'séss in as_great degree the rights of sovereignty as those
people who inhabitthe states. And if the free exercise,
of all-the rights. of sovergignty, uncontrouled by any.
-ather power, is essential inffie. formation of a state; noné
of those séctions of thie country which form the United
States are entitled strictly to the appellation et a:* state:”
for there. are certain rights of sovereigty: wlick they
ganmot exercise in thejr state capacity, such as regulat-

“ipg cammerce,. making peace and war, &c.

.. The term- “ states,” asused in-the-constitution may,

according to the subject mattér, bé:;upderstood in eithéy

of the above senses. It has béen understood by a ma-
jority of the judges of this court ‘in -the case of Chis-
holin's Executors v. The State of. Géorgia, 2. Dall. 457,
to mean the government._ )
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The idea, that those territories which are under the
exclusive government of the United Stdtes are to be
considered in some respects as included in the term
¢ states” as used in the constitution, is supported by the
acts of congress.

In the 2d paragraph of the 2d section of the 4th art.
of the constitution, it is déclared, that * a person charg-
“ed in any state with treason, felony, or other crime,
‘““who shall flee from justice and be found in another
“ state, shall, on demand of the executive authority of
“ the state from which he fled, be delivered up tobe re-

‘“ moved to the state having jurisdiction of the crime.”-
It is also declared in the same articlé of the constitution,

that “no person held to -service or labour in one state
“under the laws thereof, escaping into another, shall,in
‘“ consequence of any law or regulation therein, be dis-
“tharged from such service or labowus, but shall be de-
¢livered-yp on claim: of the party to whom such service
‘¢ or labour ‘may be due.”. .

. Congress, in prescribing the mode of executing the

Herourp&k
Duxnas

Einzzy.

powers contained in these claiises of the constitution,

passed a law datéd Feb. 12, 1793,. ch, 7; seé. 1, voly 2.
2--165, which declares' ¢ that whenever the executivé
“ authority of any state in the union, or of either of the
“territories northwest or soutk of the river Ohio,-shall
“ demand any person 4s 2 fugitive from justice, ‘of the
* eXecutive authority of any such state o7 territory to
‘“which such person shall have fled,” and shall produce.
duch evidence of the fact as is prescribéd by the act,. the
person so éscaping shall bejsurrendered, &c.—A similar
ptovision with respect to persons held to labour or ser-

vice under the laws of the states or territories, i& con-

tained in the same act of congréss. - .

If thesé territories are not,, as to some purposés, ifi-.

cluded in the term * states,” used in the above clauses of

the eonstitution, congress could ngt constitutionally pass-

alaw making. it the duty of the executive of a state.tq:
comply with, such a requisition of thé; ‘executive of one.
of those terxjtories, If they are thusincluded why may

they not also be included in that part of the constitution.-

which uses the same term,“ states,” in defining the jurls-
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diction of the courts? The citizens of the territories
are subject to the same evil, if they are obliged to resort
to the state courts, which was intended to be remedied by
that clause of the constitution which authorises citizens
of different states to resort to the federal courts. And
if being within the same evil authorised congress to give
a latitude to the term  states” in one part of the con-
stitution, the same reason will authorise the same con-
struction of the same term in another part.

The words of the constitution only authorise sucha re-
quisition to be made by the executive of a state, upon the
executive of another state. It must therefore be acknow-
ledged either that the territofies are included in the term
states, or that the act of congress is unconstitutional. As
a further proof of the same construction of the word state,
congress, by the 6th sec. of the act supplementary to the
act concerning the district of Columbia, have enacted that
in all cases where the constitutiont or laws of the United
States provide that criminals and fugitives from justice, or
persons held to labour in any state, escaping into another
state shall be delivered up, the chief justice of the said
district shall be, and he is hereby required to cause to be
apprehended and delivered up such criminal, &c. who
shall be found within the district.;. Indepéndent of these
considerations, i:t;seems to be agreeable to the first prin-
ciples of governimngnt, that all persons who are under the
peculiar and exclusive government and protection.of a
particular power,. have, as it were, a natural claimupon
that power for protection and redress of wrongs.—And
that the courts of thé United States are the most proper
tribunals.to which the people of the district of Columbia
can apply for redress in'all cases where the aggressor can
be found within the jurisdiction of those courts. Itseems
to be a denial of that protection which the United States
are bound to afford to those who reside under their exclu-
sive jurisdiction, to say that bécause you may sue your

"debtor in a foreign tribunal (if I may use the expression)

therefore you shall not resort to our own courts although
your debtor may be found within ourjurisdiction. The
framers of the constitution could never have supposed it
necessary to detlare in express terms that the courts of
the United States should have power to hear and ‘decide
on the complaints of one of the citizens of those districts
that were under the exclusive government and care of the
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United States. tc whom alone allegiunice was due. They Hresvawi.
could not hav: intended to deny to that part of the citj- Du¥pas.
ze¢ns of the United States who inhabit the territories, the EL:Z'“,
privileges which were granted to citizens of particular s’
states, and even to foreigners ; especially the right of re-

sorting to an impartial tribunal of justice. 'When they

permitted aliens to resort either to the state or to the fed-

eral courts, they could not mean fo confine one of their

own exclusive citizens to a remedy in the state courts

alone. It would be strange that those citizens who owe

no allegiance but to the United States, should be debarred

from going into.the courts of the Uhnited States for re-

dress, when that privilege is granted to others in like cir-
cumstances, who owe allegiance to a foreign; or to a state
government.

C. Lec, contra. This is a new question, which has
arisen in consequence of the cession of the district of Co-

lumbia, by the states of Virginia and Maryland to the

United States.

The words of the constitution do not take in the case——
and the act of congress is also too narrow.

The constitution is a limited grant of power. Nothing
is to be presumed but what is expressed. . )

Itis contended that a citizen of the district of Columbia
is a citizen of a state. It is said that he is a citizen of the
United States, and not being a citizen of the same state .
with the defendant he must be a citizen of a different state.
But there may be 2 citizen of the United States who is
not a citizen of any one of the states. The expression
a citizen of a state, has a constitutional meaning. The
states are not absolutely sovereigns, but (if I may use the
expression) they are demi-sovereigns. e word state
has a meaning peculiar to the United States.—It means a
certain political society forming a constituent part of the
union. . There can be no state unless it be entitled to a
representation in the Sendte. It must have its separate’
executive, legislative-and judicial powers. The term may
also comprehend a number of other ideas.

Evep if ¢ eorr-titarion of the United States ; uthoriszs
amore enlarg - -afictior than the judiciarcy act of 1789
ST
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Hrrsvax & has given, yet the court can take no. jurisdiction which is
D UEPAL  not given by the act, I therefore call for the law. which
. Epwzey. Bives a jurisdiction in.this case.

— The jurisdiction given to the federal courts in cases be-
tween citizens of different states, was, at the time of the
adoption of the constitution, supposed to he of very little
importance to the people. See'the debates in the Virginia
Convention, p. 109, 122,128, ‘

.- In no case from any one of the territories has this court
ever considered itself as having jurisdiction ; and in that
of.Clurk v. Bazadone, (Ante, vol. 1. p. 212 ) the writ of
error was quashed because the act of congress had not
‘given this court appeflate jurisdiction in cases from the
territories. )

This is iot a case between citizens of différent states,
within the meaning of the constifution. And in the case
of Binghdm. v, Cabot, 3. Dall. 382, it was decided by this
court that the ¢ourts of the United States were courts of
limited jurisdiction, and that it must appear upon the re-
«cord that the parties were citizens of different states in
order to support the jurisdiction,

. E. ¥. Lee, inreply. A law was not necessary to give

- the Tederal courts that jurisdiction which is provided for
by the constitution. It was only. necessary to limit the
amount-of the claims which should come before the dif-
ferent inferior courts. o .

If a demand should be made by the executive power of
the district of Columbia, upon the executive of a state to
deliver up a fugitive from Justice, the constitution would
app_l{l,' and oblige the state executive to respect. the de-
man

If the term sfate is to hayc the limited construction con-
tended for by the opposite counsel, the citizens of Colum-~
bia will be deprived of the general rights of citizens of the
_gnitet_i States,.—They will be in a worse condition than-

ens.

By the 4th article of the constitution of the United
States, sec. 1« Fyll faith and credit sha]l be given, in
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« each state, to the public acts, records and judicial pro-
«-ceedings of every other state.” If the district of Co-
lumbia is not to be considered as a state for this purpose,
there is no obligation upon the states, to give faith or cre-
dit to the records or.judicial proceedings of this district.
But congress, in carrying into effect, this provision of the
constitution, by the act of March 27th 1804, (vol. 7. p.
152) has expressly declared that it ¢ shall apply as well
¢ to the public acts,” &c. “.of the respective territories of
<t the United States and countries subject to the jurisdic-
¢ tion of the United States, as to the public acts,” &c. *of
¢ the several states,” thereby giving another clear legisla-
tive construction to the word states, conformable to that
for which we contend.

A gain, by the 9th sec. of the 1st art. of the constitution
of the United States, « No tax or duty shall be laid on
< articles exported from -any state.”? Can congress lay a
tax or duty on articles exported from the district of Co-
lumbia, without a violation of the constitution ?

By the same sec. no preference shall be given by any
¢ regulation of commerce or revenue to the ports of one
“ state over those of another.” Can congress constitu-
tionally give a preference to the ports of the disirict of
Columbia over those of any of the states?

The same section says, * Nor shall vessels bound to or.

Hersury &
Duxnpas
v. .
ErvzEY.

¢ from one state be ¢bliged to enter, clear, or pay duties in*

«.another.” Can vessels sailing to or from the district of

Columbia be obliged to enter, clear, or pay duties in Ma- .

ryland or Virginia? Yet all this may be done if the rigi.
construction contended for be given to the word state,

It is true that the citizens of Columbia are not entitled
to the elective franchise in as full a manner as the citizens
of states. They have no vote in the choice of president,

vice-president, senators and representatives in congress.

But .in this they are not singular. More than seven
eighths of the free white inhabitants of Virginia are in the
same situation. Of the white population of Virginia'one

half are females—half of the males probably are under .

age—and not more than one half of the residue are free-
holders and entitled to vote at'elections. The same case
happes in somie degree in all the states. A great majori~
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Hersuzn & ty are not entitled to vote. But .in every other respect

Duxpas
v.
ELLzEY.

the citizens of Columbia are entitled to all the -privileges
and immunities of citizens of the United States.

Marshall, Ch, J. delivered the opinion of the court.

The question in this case is whether the plaintiffs, as
residents of the district of Columbia, can maintain an ac-
tion in the circuit court of the United States for the dis«
trict-of Virginia,

This depends on the act of congress descrihing the ju-
risdiction of that court. That act gives jurisdiction to
the circuit courts in cases between a citizen of the state in
which the suit is brought, and a citizen of another state.

“To support the jurisdiction in this case therefore it must

appear that Columbia is a state.

©n the part of the-plaintiffs it has been urged that Co-
lumbia is a distinct political society ; and is therefore ¢ a
“ state” according to the definitions of writers on general
law. N °

This is true. But as the act of congress obviously
uses the word * state™ in reference to that term as used in -
the constitution, it becomes necessary to inquire whether
Columbia is a state in the sense of that instrument. The
result of that examination is a conviction that the meinbers
of the American confederacy only are thé states contem~

- plated in the constitution. -

The hause of representatives is to be compo'ée‘d of mem-
bers chosen by the people of the s¢veral states ; and each
state shall have at least one representative. . ’

The senaté of the United States shall be composed of
two senators from each state. '

Each state shall appoint, for the election of the executive,
a number of electors equal to its whole number of senators,
and representatives. -

"These clauses show that the word state is used in the
constitution as designating a memberof the union, and ex-
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cludes from the term the signification attached to it by
writers on the law of nations, When the same term which
has been used plainly in this limited sense in the articles

respecting the legislative and executive departients, is al--

so employed in that whichrespects the judicial department,
it must be understood as retaining the sense originally giv-
en to it. ’

Other passages from the constitution have been cited by
the plaintiffs to show that the term state is sometimes used
in-its more enlarged sense. But on examining the passa-
ges quoted, they do not prove what was to be shown by

them.

It is true that as citizens of the United states, and of
that particular district which is subject to the jurisdiction
of congress, it is extraordinary that the-courts of the Uni-
ted States, which are open to aliens, and to the citizens of

every state in the union, should be closed upon them,— -

Hersuzw &
Duxpas

Ve
Erizey.

But this is a subject for legislative not for judicial consi- -

deration.

The, opinion to be certified to the circuit court is that

that court has no jurisdiction in the case. .

AT ———

END OF VOL.,II.
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